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SUPREME COURT OF NIGERIA
12TH JUNE, 2009 SC. 75/2007

CORAM:- D. MUSDAPHER, M. MOHAMMED, F. F. TABAI,
I. T. MUHAMMAD, O. O. ADEKEYE, JJSC

1. DR. TAIWO OLORUNTOBA-OJU
2. DR. A. S. AJAYI
3. DR. ADEYINKA BANWO  ..............................  APPELLANTS
4. DR. SOLA ADEMILUKA
5. MR. O. O. OLUGBARA

AND
1. PROFESSOR SHUAIB O. ABDUL-RAHEEM
2. TUNDE BALOGUN                                 ......  RESPONDENTS
3. UNIVERSITY OF ILORIN
4. THE GOVERNING COUNCIL
OF UNIVERSITY OF ILORIN
__________________________________________________________

APPEALS - Grounds of Appeal - Particulars - Competence - Where
a ground has incompetent particulars - The ground is defective - But
this is not the case herein (H1)

APPEALS - Grounds of Appeal - Essence of - Is to acquaint respon-
dent with the issue involved in the appeal - Once it serves that pur-
pose - The ground cannot be defective (H2)

APPEALS - Grounds of Appeal - Vagueness - Manners of - It may
arise where what is stated is uncertain - Or complaint is not defined
in relation to subject matter - Or particulars are irrelevant to the
grounds (H3)

COURTS - Justice - Interest of - Technicalities - Though rules of court
should be complied with by parties - It is in the interest of justice that
technicalities must be shunned - And claims determined on merit
(H4)

JURISDICTION - Courts - Importance - It is fundamental to adjudi-
cation - A litigant must not only have genuine cause - But must also
address it to the competent court - To get justice (H5)
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LABOUR LAW - Cause of action - Nature of - Issue of cessation of
appellants' employment - Has no connotation of trade dispute - Court
of Appeal was therefore wrong - To have held otherwise (H6)

JURISDICTION - Actions for declaration -  Federal Government -
Proper court - Federal High Court is vested with power - To adjudi-
cate on such actions - By s. 251 (1) of 1999 Constitution (H7)

JURISDICTION - Courts - National Industrial Court - Scope - Did
not include jurisdiction to make declaration - And to order injunction
- Under the Trade Dispute Act 1976 (H8)

ESTOPPEL - Issue estoppel - Award by Industrial Panel - As basis of
plea - It has to comply with yardsticks for invoking such a plea -
Which was not the case herein - So there was no basis for invoking
the doctrine (H9)

PRACTICE & PROCEDURE - Submission of counsel - Alleging new
facts - Propriety - A party cannot make out a case solely on address
of counsel - But on facts pleaded and evidence adduced in support
(H10)

CONTRACTS - Employment contracts - Nature of - How determined
- Question of whether it is governed by statute or not - Depends on
construction of the contract or the relevant statute (H11)

WORDS & PHRASES - Subject to - Purport and effect - Whenever it
is used in statute - It serves to make provisions of the section - Depen-
dent and restricted in application - To the section to which it is sub-
jected (H12)

MASTER & SERVANT - Termination of employment - Procedure -
Waiver - The claim of respondents that applicants waived their rights
under the Act - Is of no moment - As s.15 (1) or 15(3) applies to all
termination of senior staff employment (H13)

MASTER & SERVANT - Termination of employment - Fair hearing -
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Applicability - Foregoing Statute makes provision for fair hearing - In
the process of removing members of staff - But there is no evidence
that this process was adopted (H14)

JUDGMENTS - Concurring judgment - Legal status - It forms part of
the leading judgment - And is meant to complement same - Both
leading & concurring judgments crystallize into the judgment of an
appellate court (H15)

MASTER & SERVANT - Termination of appointment - Justification -
How proved - Employer must satisfy the court that the allegation was
disclosed to employee - That he was given fair hearing - And found
liable after hearing (H16)

MASTER & SERVANT - Termination of appointment - Procedure -
Fair hearing - Relevant point - There is a distinction between recom-
mendation of investigating panel - And its implementation - Fair hear-
ing should apply between the two points (H17)

FACTS
The plaintiffs/appellants sued defendants/respondents for

wrongful termination of their respective employments with the 3rd
respondent. Appellants' case was that they were variously employed
by the 3rd respondent as senior staff of the institution. Though each
of them was employed on terms and conditions contained in his let-
ter of appointment and memorandum executed in that behalf, a
clause in each of the said letter made the appointment subject to
other conditions of service specified for such status in the University
Regulations and the University Act. Though the respective memo-
randum of appointment of appellants provided that the appointment
may be terminated by the University upon serving three months notice,
or salary in lieu, on the employee, the Act provided that a senior staff
must be heard before the termination of his appointment on disci-
plinary grounds.

Respondents purported to terminate appellants' appointment
by serving them with letters of cessation of employment which did
not state any reason for the cessation. The letters offered the appel-
lants three months' salary in lieu of notice. Aggrieved, appellants
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headed to court contesting the termination. After hearing, the trial
court held that appellants were permanent staff whose appointments
could not be terminated save for disciplinary reasons under the Act.
Accordingly, it gave judgment to appellants. Dissatisfied, respondents
appealed to Court of Appeal contending inter alia, that the Federal
High Court lacked jurisdiction over the suit and that the proper court
was the National Industrial Court, which court had in fact earlier de-
cided on the issue of termination of  appellants' appointment. Court
of Appeal eventually allowed the appeal on that ground. Aggrieved,
appellants have brought this appeal against the judgment of Court of
Appeal.
ISSUES FOR DETERMINATION

1. Whether the majority Justices of the Court of Appeal were
right in holding that the Federal High Court had no jurisdiction to
entertain appellants case.

2. Whether the learned majority Justices of the Court of Ap-
peal were right in holding that the Minister of Labour has no right to
set aside nullify or withdraw an award having regard to existing laws
and in view of the fact that no award from IAP was legally in exist-
ence and none was tendered in evidence by the Respondents.

3. Whether the learned majority Justices of the Court of Ap-
peal were right in allowing the respondents appeal when it was ap-
parent from the evidence on record that the respondents did not
comply with the procedure laid down in section 15 (1) of Unilorin
Act Cap 455 Laws of the Federation 1990 before terminating the
appellants appointments without any reason and without giving the
appellants any fair hearing.

4. Whether the learned majority Justices of the Court of Ap-
peal were right in holding that the appellants were offered opportu-
nity for fair hearing before their appointments were terminated by
the Respondents having regard to the general circumstances of the
case.

HELD (Unanimously allowing the appeal per ADEKEYE JSC)
Grounds of Appeal - Particulars - Competence
1. The particulars must relate to and flow from the grounds of ap-
peal. Where a ground of appeal cannot stand as a result of its incom-
petent particular, that ground of appeal is defective and it ought to

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR
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be struck out.
I have gleaned through the grounds of appeal, and the crux of

the preliminary objection of the Respondents. I cannot consider any
of the grounds as defective. The grounds and their particulars are
related. The particulars may appear verbose - they are not rendered
unintelligible by such verbosity. The particulars still serve their pur-
pose in the appeal which is to elucidate and advance the complaint
in the ground. (p. 1690 A)

Grounds of Appeal - Essence of
2. The essence of a ground of appeal and its particulars is to acquaint
the Respondent with the issue involved in the appeal - once that
purpose is served, a ground of appeal cannot be seen as defective
and therefore liable to be struck together with any issue formulated
therefrom. (p. 1690 D)

Grounds of Appeal - Vagueness - Manners of
3. Vagueness of a ground of appeal may arise where it is couched in
a manner which does not give allowance for its being understood, or
where what is stated there is so uncertain and robs it of any form of
intelligibility. It may also be vague when the complaint is not defined
in relation to the subject-matter or the particulars are clearly irrel-
evant to the grounds. The grounds of appeal and their particulars in
this appeal do not suffer any of the described shortcomings.
(p. 1690 F)

COURTS - Justice - Interest of - Technicalities
4. Courts are set up to do substantial justice and in the pursuit of this
all forms of technicalities which will act as a detriment to the determi-
nation of the substantial issues between litigants must be shunned.
While recognising that rules of court should be complied with by
parties to a suit, it is also in the interest of justice that parties should be
afforded a reasonable opportunity in appropriate circumstances for
their claims to be adequately investigated and properly determined
on merit. (p. 1690 H)

JURISDICTION - Courts - Importance
5. Further by way of simple analogy jurisdiction is to a court what a

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR
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gate or door is to a house. That is why the question of a courts juris-
diction is called a threshold issue because it is at the threshold of the
temple of justice. In order to be able to gain access to the temple of
justice to ventilate his grievance a prospective litigant must show that
he not only has a genuine cause but he must also ensure that he
addresses his complaint to the competent court. Hence jurisdiction is
fundamental and essential to adjudication. (p. 1693 E)

LABOUR LAW - Cause of action - Nature of
6. The majority Justices of the lower court unnecessarily extended
the scope of their cause of action to include their activities during the
National Universities Strike as the local officials of ASUU on the 3rd
Respondents campus. Their suit under the umbrella of ASUU against
the Federal Government is quite separate and distinct from their griev-
ances with their employer who brought to an abrupt end their em-
ployment without giving due consideration to all the terms and con-
ditions of their employment as expressed in documents. The issue of
cessation of their employment has no connotation of trade dispute
or collective agreement. (p. 1694 D)

JURISDICTION - Actions for declaration - Proper court
7. The community reading of the foregoing provisions reproduced
above is that the Federal High Court is vested with the power to
enter into adjudication of any action or proceeding seeking declara-
tory or injunctive reliefs which is the fulcrum of the cause of action of
the appellants.

Section 251 (1) creates a situation whereupon by party juris-
diction - one of the parties must be a Federal Government Agency
and by subject-matter jurisdiction it must be an action or proceed-
ings for a declaration or injunction affecting the validity of any execu-
tive or administrative action or decision by the Federal government
or any of its agencies. (p. 1695 G)

JURISDICTION - Courts - National Industrial Court - Scope
8. In the case of Western Steel Works v. Iron & steel Workers (1987)
1 NWLR Pt.49 page 284 the Supreme Court specified that section
15 of the Trade Dispute Act 1976 conferring jurisdiction on the Na-
tional Industrial Court did not include jurisdiction to make Declara-

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR
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tion and to order injunction."
The foregoing was echoed in the case of Kalango & ors v.

Dokubo & ors (2003) Vol.16 WRN page 32 at 49 where the Court
of Appeal held as follows:-

“Considering the nature and scope of the jurisdiction and pow-
ers of the National Industrial Court as clearly spelt out in the Act, the
court lack competence to make declarations and orders of injunction
of the type sought by the Plaintiffs/Respondents in the instant case.”
(p. 1696 B)

Issue estoppel - Award by Industrial Panel - As basis of plea
9.  On whether rendering of any award by the Industrial Panel can
ground any plea of estoppel it has to comply with the yardsticks for
invoking a plea of issue estoppel as stated in the cases cited by the
parties.

On the overall there was no basis to invoke the doctrine of
estoppel while the lower court was clearly wrong in reversing the
decision of the trial court for being caught by the doctrine of estop-
pel. Issue Two is resolved in favour of the appellants.
(pp. 1700 D/1702 B)

Submission of counsel - Alleging new facts - Propriety
10.  The respondents have now introduced, a new issue which was
not their case before the trial court or even in their letters of termina-
tion Exhibits 12-16, that the University terminated the appointment
by invoking section 15 (3) of the University Act. I make bold to say
that such submission is unacceptable. A party cannot make out a
case solely on the address of counsel but on facts pleaded and evi-
dence adduced in support of such facts. It will not only amount to
springing a surprise to the appellants; it will be akin to hitting the
appellants below the belt in the defence of their case before the court.
Invocation of section 15 (3) of the University of Ilorin Act to termi-
nate the employment of the appellants is a very strong wicket for the
Respondents. This should have been raised by way of  pleadings at
the trial court, and the appellants given the opportunity to react to it.
It is now too late and obviously belated to consider such defence in
favour of the respondents. (p. 1704 E)
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Employment contracts - Nature of - How determined
11. The question whether a contract of employment is governed by
statute or not depends on the construction of the contract itself or the
relevant statute. The duty to construe is the exclusive preserve of the
Courts. In this case there is no dispute that contract of employment
of the appellants was governed by statute. (p. 1706 D)

WORDS & PHRASES - "Subject to" - Purport & effect
12. Whenever the phrase “subject to” is used in a statute the inten-
tion, purpose and legal effect is to make the provisions of the section
inferior, dependent on, or limited and restricted in application to the
section to which they are made subject to. In other words the provi-
sion of the latter section shall govern, control and prevail over the
provision of the section made subject to it. It renders the provision of
the subject section subservient liable subordinate and inferior to the
provisions of the other enactment.

In effect the letters of appointment, the Memorandum of ap-
pointment, the senior staff regulations are made subject to the Uni-
versity of Ilorin Act Cap 455 in their implementation. (p. 1707 E/H)

Termination of employment - Procedure - Waiver
13. The claim of the Respondents that the appellants have waived
their rights under the University Act is of no moment as there is no
basis for such connotation. The provisions of section 15 (1) or 15 (3)
is applicable to all termination of employment of all senior staff of the
Institution. (p. 1708 E)

Termination of employment - Fair hearing - Applicability
14. The foregoing makes provision for fair hearing in the process of
removing a member of the academic or administrative or profes-
sional staff of the University. I do not have evidence to substantiate
that this process was adopted in relieving the appellants of their ap-
pointments. (p. 1710 C)

JUDGMENTS - Concurring judgment - Legal status
15.  I agree with the submission of the learned senior counsel for the
appellants quoting from the decision of this honourable court in the
case of Nwana v. FCDA (2004) All NWLR pt 220 pg 1245 at para-
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graph B - C particularly that 
1
a concurring judgment forms part of

the leading judgment and it is meant to complement same by way of
addition or an improvement on the issues resolved in the leading
judgment. Both leading and concurrent judgments crystallize into the
judgment of an appellate court. (p. 1712 F)

Termination of appointment - Justification - How proved
16. In order to justify the dismissal or termination of appointment of
an employee, the employer must be in a position to prove to the
courts satisfaction.

(a) That the allegation was disclosed to the employee
(b) That he was given a fair hearing
(c) That the council believed that the appellants committed the

offence after hearing witnesses. (p. 1713 G)

Termination of appointment - Procedure - Fair hearing
17. In the case of University of Nigeria Teaching Hospital Manage-
ment Board v. Nnoli (1994) 8 NWLR pt 363 pg 376 at pg. 404
paras. F - G the Supreme Court said that:-

“In the observance of the principles of natural justice and the
essential requirement of fair hearing there is a distinction between
the recommendation of an investigating panel which has no statu-
tory powers and the action on the recommendation by statutory body
with requisite statutory powers, whereas the recommendation of the
panel will not affect the civil rights and obligations of the person whose
act or Omission is being investigated like the appellants in this case,
the acting upon such recommendation does. Hence the implemen-
tation of the recommendation by a statutory body must comply strictly
with rules of natural justice.”

The appellants were not afforded the opportunity of being heard
by the University Council before their appointments were unilater-
ally and prematurely terminated on 15/5/2002 by the council, after
receiving the report and recommendation of the Investigating Panel.
(p. 1714 D/H)

REPRESENTATION
Mr. J. O. Baiyeshea [SAN] , with him: Mr. Dayo Akinlaja, M. O. Belawu
[Mrs.], C. Ihekwuezu, Wahab Ismail, O. Oyediran, Agu Gab Agu and
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T. Aladegbami [Miss], for the appellants.
Alhaji Y. Alli [SAN], with him: Dr. W. Egbewole, K. K. Eleja, S. A.
Oke, B. Ajanaku, T. Omidiji, U. Y. Anyanwu for the respondents.

CASES REFERRED TO
Amuda V. Adelodun (1994) 8 NWLR Pt.360 page 23 at page 31
Re Shyllon (1994) 6 NWLR Pt.353 page 735 at page 753
Egbe v. Alhaji (1990)1 NWLR Pt.128 page 546 at page 590
Kurfi v. Mohammed (1993) 2 NWLR Pt 277 page 602 at page 612
Babalola v. The State (1989) 4 NWLR Pt 115 page 264
Azaatse v. Zegeot (1994) 3 NWLR Pt.342 page 76
Honika Sawmill (Nig) Ltd v. Hoff (1994) 2 NWLR Pt. 326 page 252
Ogbonnaya v. Adupalm Nig Ltd (1993) 5 NWLR Pt 292 page 147
Atuyeye v. Ashamu (1987) 1 NWLR Pt. 491 page 267
Western Steel Works Ltd & Anor v. Iron & Steel Workers Union of
Nigeria 40 2 (1987) 1 NWLRPt.49 page 284
Adelusola v. Akinde (2004) 12 NWLR Pt 887 page 295 at page 312
Arika v. Egbue (2003) 17 NWLR Pt.848 page 1
Madukolu v. Nkemdilim (1962) 2 SCNLR page 341

STATUTES & RULES REFERRED TO
Constitution of the Federal Republic of Nigeria, 1999, s. 251 (1)(q)(r)
Trade Dispute Act, Cap 432, L. F. N., 1990, s. 19
University of Ilorin Act, Cap 455, L. F. N.,1990, s. 15
Supreme Court Rules 1990, O. 8 r. 2(2),(3)&(4)

LEAD JUDGMENT BY ADEKEYE JSC
This appeal emanated from the majority judgment of the Court

of Appeal Ilorin delivered on the 12th of July 2006. The 1st - 5th
appellants Dr. Taiwo Oloruntoba-Oju, Dr. A.S. Ajayi, Dr. Adeyinka
Banwo, Dr. Sola Ademiluka and Mr. O.O. Olugbora were employed
by the 3rd Respondent, the University of Ilorin, as members of the
academic  staff in various departments of the university. The 1st - 4th
appellants were Assistant  lecturers and the 5th appellant was a junior
Research fellow. The appellants were employed on terms and condi-
tions stated in their letters of appointment and memorandum of ap-
pointment. All the foregoing documents portrayed the appellants as
senior staff of the university on permanent and pensionable appoint-

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR
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ment. A clause in the letters made their appointments subject to other
conditions of service specified for such status in the University Regu-
lations governing the senior staff conditions of service, Exhibit II be-
fore the court, and the University of Ilorin Act - Cap 455 Laws of the
Federation 1990. All the foregoing documents also make provisions
for the termination of appointments of the appellants. The appellants
executed the memorandum of appointment at the inception of their
appointment. On gleaning through the provisions of the University
Senior Staff Regulations Exh. II, Regulations 1.1.3 at page one pro-
vides as follows:-

"A member of staff shall hold office on such terms and condi-
tions of service as may be set out in any contract in writing between
him and the university. Such contract being signed on behalf of the
university, by the Registrar or by such other persons as may be
authorised for that purpose by the university, and any such contract
shall contain or be deemed to contain a provision that the terms and
conditions therein specified are subject to the provisions of the Act,
the statutes and Regulations of the University.”

On the 15th of May 2001 the university wrote to all the appel-
lants letters of cessation of their appointments. A copy of this letter
produced verbatim reads as follows- -
Dr. I. Oloruntoba - Oju
Dept. of modern European Language,
University of Ilorin
Ilorin.
Dear Dr. Oloruntoba - Oju
Cessation of Appointment

“I am to inform you that the university does not require your
services any longer and, in tune with your letter of appointment
Ref.No.UI/SSE/PF/1910 of 24th February 1987 and the memoran-
dum appointment which you signed on 4th March, 1987 you will be
paid three month salaries in lieu of notice.”

You will please ensure that you settle immediately any indebt-
edness that may be outstanding against you.”
Thank you,
Yours sincerely
M.T. Balogun (Sgn)
Registrar and Secretary to Council.
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A replica of this foregoing letter was sent to all the other four
appellants. They headed for the Federal High Court Ilorin which shall
henceforth be referred to as the trial court to challenge the termina-
tion of their appointments. They filed declaratory and mandatory
reliefs claiming against the Respondents - Professor Shaib Oba
Abdulraheem (VC University of Ilorin), the University of Ilorin and
the Governing Council (Unilorin) as follows:-

a. A declaration that the defendants letter dated 15th May 2001
to the plaintiffs titled “Cessation of Appointment” purporting to ter-
minate the plaintiffs appointment with the 3rd defendant is ultra vires,
null and void and of no effect whatsoever.

b. A declaration that the plaintiffs are still in the service of the
3rd defendant.

c. A declaration that the defendants are bound to comply with
the directive of Federal Government of Nigeria to reinstate the plain-
tiffs as contained in the letter of National Universities Commission
dated 29th June 2001 with reference NUC/ES/261 to the Pro-Chan-
cellor of the 4th defendant and the 1st defendant.

d. A declaration that the defendants are not entitled to sum-
marily terminate the plaintiffs appointment without complying with
the provisions of the university of Ilorin Act Cap 455 Laws of the
Federation and other relevant statutes as to discipline.

e. A declaration that the purported termination of the plaintiffs
by the defendants under the guise of cessation of appointment or
under any guise whatsoever is contrary to the provision of the Pen-
sion Act of Nigeria in that plaintiffs are permanent and pensionable
staff of the university.

f. A declaration that the contents of any purported letter of
appointment or memorandum purportedly signed by the plaintiffs
cannot override the provisions of University of Ilorin Act Cap 455
LFN 1990 regarding the nature, tenure and discipline of staff of
Unilorin and all other matters connected or pertaining thereto.

g. A declaration that the purported termination of the plaintiffs
appointments by the defendants negates the fundamental rights pro-
visions of the Constitution of the Federal Republic of Nigeria 1999.

h. An order setting aside the purported termination of the plain-
tiffs appointments and nullifying the defendants letters to the plain-
tiffs in that regard.

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR Adekeye JSC
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i. An order compelling the defendants to comply with directive
of the Federal Government through the National universities Com-
mission dated 29th June 2001 with Reference No.NUC/ES/261 to
the defendants to reinstate the plaintiffs.

j. An order compelling the defendants to reinstate and/or re-
store the plaintiffs to their posts as lecturers in University of Ilorin with
all their rights, entitlements and other perquisites of their offices.

k. An order compelling the defendants to pay to the plaintiffs
all the salaries and allowances from February 2001 till the day of
judgment and henceforth.

The cassus belli of the appellants as plaintiffs before the Fed-
eral High Court Ilorin was that they were permanent and pension-
able staff hence their appointments could therefore not be termi-
nated save for disciplinary reasons under section 15 of the University
of Ilorin Act as opposed to the ordinary letters which brought their
appointments to an end without adducing reasons. Even if the rea-
son was that they disrupted examinations of the university in connec-
tion with the roles they allegedly played in the national strike action
embarked upon by the Academic Staff Union of Universities ASUU
in April 2001, they were still entitled to be heard before the termina-
tion of their appointment. Finally they asserted categorically that the
Federal High Court was the only competent court to hear their mat-
ter and not the National Industrial Court. The issue between the ap-
pellants and Respondents was on their contract of service, which com-
menced in 2001, two years before the Federal Government and
ASUU appeared before the Industrial Arbitration panel. It is only the
Federal High Court that can grant the nature of declaratory reliefs as
claimed by the appellants. On the overall the appellants saw the ter-
mination of their appointments as wrongful and illegal and that they
were therefore entitled to reinstatement and the payment of their
salaries, allowances etc.

The case of the Respondents was that the termination of the
appointments of the appellants was not based on disciplinary grounds
but in line with clauses contained in their respective memorandum of
appointment signed by them. The termination had nothing to do
with the strike action by ASUU in April 2001. Since the termination
was not illegal or run contrary to the provisions of the University of
Ilorin Act and the Constitution it was wrong for them to claim for
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salaries and allowances. Finally that the trial court lacked the jurisdic-
tion to entertain or grant the reliefs sought by the appellants.

In the considered judgment of the trial court delivered on the
26th of July 2005, it was held that the letters of appointments and
memorandums as to terms of agreement signed by the appellants
were subject to the Senior Staff Regulations and the University of
Ilorin Act. The appellants were not afforded the opportunity to de-
fend themselves on the allegation of disrupting examination on the
campus of the University of Ilorin contrary to the provisions of sec-
tion 15(1) of the University of Ilorin Act. The case of the appellants
and Respondents are different from that between ASUU and the
Minister of Labour which led to the award of the Industrial Arbitra-
tion Panel. The court granted all the reliefs of the appellants by way
of entitlements, salaries and allowances. The Respondents being ag-
grieved by the decision of the trial court - went on appeal to the
Court of Appeal Ilorin. In a split judgment delivered by that court on
the 12th of July 2006, the majority decision reversed the judgment
of the trial court and held that the appeal was meritorious.
Orders were made as follows:-

a. That the subject matter of the suit before the trial court had
elements of trade disputes the Federal High Court was not the proper
venue. The proper court ought to have been the National Industrial
Court.

b. The award made by the Industrial Arbitration Panel (IAP)
was still valid as the Minister had no power to withdraw same.

c. The trial court had no jurisdiction to entertain the matter
because it was caught up by issue estoppel.

Dissatisfied and aggrieved by the foregoing judgment, the ap-
pellants came to this court by way of an appeal. They filed five grounds
of appeal from where four issues were distilled for determination.

At the hearing of the appeal the appellants adopted and relied
on four issues as follows:-

1. Whether the majority Justices of the Court of Appeal were
right in holding that the Federal High Court had no jurisdiction to
entertain appellants case.

2. Whether the learned majority Justices of the Court of Ap-
peal were right in holding that the Minister of Labour has no right to
set aside nullify or withdraw an award having regard to existing laws
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and in view of the fact that no award from IAP was legally in exist-
ence and none was tendered in evidence by the Respondents.

3. Whether the learned majority Justices of the Court of Ap-
peal were right in allowing the respondents appeal when it was ap-
parent from the evidence on record that the respondents did not
comply with the procedure laid down in section 15(1) of Unilorin Act
Cap 455 Laws of the Federation 1990 before terminating the appel-
lants appointments without any reason and without giving the appel-
lants any fair hearing.

4. Whether the learned majority Justices of the Court of Ap-
peal were right in holding that the appellants were offered opportu-
nity for fair hearing before their appointments were terminated by
the Respondents having regard to the general circumstances of the
case.

The Respondents in their brief settled three issues for determi-
nation as follows:-

1. Whether the Court of Appeal was not right in its conclusion
that the trial court lacked jurisdiction to entertain the appellant’s case.

2. Whether the decision of the Court of Appeal that the Minis-
ter of Labour had no right to withdraw, set aside or nullify an award
made by the Industrial Arbitration Panel was assailable.

3. Whether the Court of Appeal was not right in allowing the
Respondents/defendants appeal to it, having regard to the material
available at its disposal.

Prior to the hearing of this appeal the Respondents gave no-
tice of preliminary objection to the competence of grounds 1 - 5 of
the grounds in the notice of appeal on the grounds that:

(i) The appeal was filed in flagrant violation of the Rules of this
Honourable court and the law.

(ii) All the grounds of appeal offends against the Rules of the
Honourable court and are liable to be struck out for incompetence.

The learned senior counsel for the Respondents submitted that
the grounds of appeal are not filed in compliance with the traits of a
valid appeal as stipulated in Order 8 Rules 2(2)(3) and (4) of the
Supreme Court Rules.

Grounds 1and 2 are argumentative, verbose, narrative and
certainly not concise. They are liable to be struck out.

He cited cases in support.
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Amuda V. Adelodun (1994) 8 NWLR Pt.360 page 23 at page 31.
ASR Co. Ltd v. O. O. Bwasal and Co. Ltd (1997) 11 NWLR Pt.527
page 145 at page 156.

Ground 3.
The grouse against this ground was that besides being argu-

mentative and narrative, the substance of the groundis not based on
the ratio or the reasoning in the judgment of the lower court. The
complaint in the ground is against the obiter in the judgment and not
the ratio. The ground is therefore not competent and is liable to be
struck out. Ground 4 is prolix and argumentative. It does not consti-
tute an appeal against the ratio in the judgment. This ground must
be struck out, for incompetence.

Ground 5 is an appeal against the concurrent judgment of
Tijani Abdullahi JCA as opposed to the leading judgment. An appeal
can only be against the lead and not the concurrent judgment. This
ground is also incompetent and same must be struck out. The cases
of Re Shyllon (1994) 6 NWLR Pt.353 page 735 at page 753 and
Egbe v. Alhaji (1990) 1 NWLR Pt.128 page 546 at page 590 were
cited in support of the prayers in this objection.

If  this court finds substance in the objection and decides that
all grounds are incompetent the defective grounds are to be struck
out and the appeal dismissed. The learned senior counsel referred to
the case of Kurfi v. Mohammed (1993) 2 NWLR Pt 277 page 602 at
page 612. The learned senior counsel for the appellants in his Reply
Brief considered all the grounds of appeal and blamed the objection
raised by the Respondents on a clear misunderstanding of the provi-
sions of Order 8 Rules 2(2)(3) and (4) of the Rules of the Supreme
Court. The cases of Amuda v. Adelodun and Shyllon cited by the
Respondents are irrelevant and inapplicable.

Ground 5 is raised against the leading judgment of which the
concurrent judgment of Tijani Abdullahi JCA is part. The entire ob-
jection is to be discountenanced and dismissed and thereafter this
court is to hear the appeal on its merit.

I have considered the argument and submission of learned
senior counsel for both parties in this appeal. The enabling order for
filing an appeal in this court by virtue of Order 8 Rules 2(2)(3) and
(4) of the Supreme Court Rules 1990 provides as follows:-

Order 8 2(2)(3) and (4).
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2. (1) All appeals shall be by way of rehearing and shall be
brought by notice (hereinafter called “the notice of appeal”) to be
filed in the Registry of the court below which shall set forth the grounds
of appeal, state whether the whole or part only the decision of the
court below is complained of (in the latter case specifying such part)
and state also the exact nature of the relief sought and the names
and addresses of all parties directly affected by the appeal, and shall
be accompanied by a sufficient number of copies for service on all
such parties. It shall also have endorsed on it an address for service.

(2) If the grounds of appeal alleged misdirection or error in
law the particulars and the nature of the misdirection or error shall be
clearly stated.

(3) The notice of appeal shall set forth concisely and under
distinct heads the grounds upon which the appellant intends to rely
at the hearing of the appeal without any argument or narrative and
shall be numbered consecutively.

(4) No ground which is vague or general in terms which dis-
closes no reasonable ground of appeal shall be permitted, save the
general ground that the judgment is against the weight of evidence,
and any ground of appeal or any part thereof which is not permitted
under this rule may be struck out by the Court of its own motion or
on application by the respondent.

An appeal is a challenge against the judgment of a trial court
and it is never predicated on what a court has not decided in its
judgment or ruling. Therefore a ground of appeal must arise from
the live issues at  the trial and not any hypothetical assumption by the
appellant. In other words a ground of appeal must  relate to the
decision and should be a challenge to the validity of the ratio of the
decision appealed against.
Govt of Akwa Ibom State v. Powercom (Nig) Ltd (2004) 6 NWLR Pt
868 page 202 Babalola v. The State (1989) 4 NWLR Pt 115 page
264.
Azaatse v. Zegeot (1994) 3 NWLR Pt.342 page 76.

According to the Rules of Court a good ground of appeal must
be concise, elegantly drafted and straight to the point, that as soon as
it is read, the error and misdirection complained against can be im-
mediately understood and digested. One should not forget what the
main complaint is by the time one finishes reading the particulars. It
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should also not be argumentative.
The particulars must relate to and flow from the grounds

of appeal. Where a ground of appeal cannot stand as a result
of its incompetent particular, that ground of appeal is defec-
tive and it ought to be struck out.
Ajaokuta Steel Co. Ltd v. O.O. Biosah Co. (Nig) Ltd (1997) 11 NWLR
Pt 527 page 145.
Honika Sawmill (Nig) Ltd v. Hoff (1994) 2 NWLR Pt. 326 page 252.
Ogbonnaya v. Adupalm Nig Ltd (1993) 5 NWLR Pt 292 page 147.

I have gleaned through the grounds of appeal, and the
crux of the preliminary objection of the Respondents. I can-
not consider any of the grounds as defective. The grounds and
their particulars are related. The particulars may appear ver-
bose - they are not rendered unintelligible by such verbosity.
The particulars still serve their purpose in the appeal which is
to elucidate and advance the complaint in the ground. The
essence of a ground of appeal and its particulars is to ac-
quaint the Respondent with the issue involved in the appeal -
once that purpose is served, a ground of appeal cannot be
seen as defective and therefore liable to be struck together
with any issue formulated therefrom. By virtue of Order 8 Rule 2
(4) of the Supreme Court Rules - no ground of appeal which is vague
or general in terms and which discloses no reasonable ground of
appeal shall be permitted.

Vagueness of a ground of appeal may arise where it is
couched in a manner which does not give allowance for its
being understood, or where what is stated there is so uncer-
tain and robs it of any form of intelligibility. It may also be
vague when the complaint is not defined in relation to the sub-
ject-matter or the particulars are clearly irrelevant to the
grounds. The grounds of appeal and their particulars in this
appeal do not suffer any of the described shortcomings.
Atuyeye v. Ashamu (1987) 1 NWLR Pt. 491 page 267.

I must repeat the clarion call that courts nowadays denounce
judgment by mere technicality. Courts are set up to do substan-
tial justice and in the pursuit of this all forms of technicalities
which will act as a detriment to the determination of the sub-
stantial issues between litigants must be shunned. While rec-
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ognizing that rules of court should be complied with by par-
ties to a suit, it is also in the interest of justice that parties
should be afforded a reasonable opportunity in appropriate
circumstances for their claims to be adequately investigated
and properly determined on merit. With this at the back of my
mind I shall not hesitate to overrule the objection of the Respondents
as lacking in merit. I shall in the circumstance proceed to consider the
substantive appeal - and the issues for determination therein.

ISSUE ONE
Whether the majority Justices of the Court of Appeal were

right in holding that the Federal High Court had no jurisdiction to
entertain appellants case.

The Appellants senior learned counsel Mr. John Baiyeshea SAN
submitted that relying on the statement of claim of the appellants the
nature of the reliefs sought before the trial court are declaratory and
injunctive orders challenging the executive act and decision of the
respondents. Such reliefs are squarely within the jurisdiction conferred
on the Federal High Court by section 251 (i) (p) (q) and (r) of the
1999 Constitution of the Federal Republic of Nigeria. The appellants
challenged the breach of their contract of employment and wrongful
termination of their appointment by their employer - the 3rd Re-
spondent. The 3rd Respondent - the University of Ilorin is undoubt-
edly an agency of the Federal Government. The appellants learned
senior counsel referred to the case of NEPA v. Edegbero & ors (2002)
12 SCNJ 173 at paragraph 183.

He explained further that because the claims of the appellants
are declaratory and injunctive they are not within the jurisdiction of
either Industrial Arbitration Panel or the National  Industrial Court.
The learned counsel cited the case Western Steel Works Ltd & Anor
v. Iron & Steel Workers Union of Nigeria 40 2 (1987) 1 NWLR Pt.49
page 284.

The totality of the reliefs sought by the appellants in their state-
ment of claim do not relate to a trade dispute or implementation of
collective agreements as concluded by the majority Justices of the
lower court. He urged the issue therefore to be resolved in favour of
the appellants. The learned senior counsel for the Respondent Alhaji
Yusuf Ali, explained that jurisdiction which is the bedrock of a case is
determined on the statement of claim of the plaintiff. The kernel of
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the appellant’s case before the trial court was the alleged termination
of their appointments by the Respondents as a result of their partici-
pation in a National Strike by ASUU. The appellants alleged that the
termination was a flagrant violation or breach of the agreement signed
between the Negotiation Team of the government and the officials of
the Academic Staff Union of Universities (ASUU). The learned senior
counsel concluded that a careful consideration of the statement of
claim especially paragraphs 14 - 16 of the Amended Statement of
Claim which form the kernel of the appellants case bordered on Trade
disputes being issue of employment and non employment of the
appellants. The proper forum for the appellants to institute their ac-
tion was the National Industrial Court which has exclusive jurisdiction
to determine questions as to interpretation of collective agreement
and make awards for the purpose of settling Trade Disputes. The
Respondents learned counsel supported his submission with cases
like
Adelusola v. Akinde (2004) 12 NWLR Pt 887 page 295 at page 312.
Arika v. Egbue (2003) 17 NWLR Pt.848 page 1
Adewumi v. A.G. Ekiti State (2002) 2 NWLR Pt.751 page 424 at
page 512.
Madukolu v. Nkemdilim (1962) 2 SCNLR page 341.

The learned senior counsel urged this court to resolve this is-
sue in favour of the Respondents.

I have carefully read and digested the submission of the learned
senior counsel for both parties on this issue which is whether the trial
court had rightly assumed jurisdiction in the appellant’s suit. It is trite
that the competence of a court to adjudicate upon a matter is both a
legal and a constitutional prerequisite. Hence any defect in the com-
petence and jurisdiction of a court or an action is fatal. The proceed-
ings therein would result in a nullity howsoever well conducted and
determined, because such defect is not just extrinsic, but intrinsic to
the adjudication. Where a court lacks jurisdiction it lacks the neces-
sary competence to try the case.
Kalogbor v. General Oil Ltd (2008) All FWLR Pt.418 page 303
Forestry Research Institute of Nigeria v. Gold (2007) 5 SCNJ 302
(2007) 11 NWLR Pt.1044 page 1
Uzoho v. National Council on Privatization (2007) All FWLR Pt.394
page 370
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Oke v. Oke (2006) 17 NWLR Pt.1008 page 224
S.P.D.C Nig. Ltd v. Isaiah (2001) NWLR Pt.723 page 168
Peenok Investments Ltd v.  Hotel Presidential Ltd (1983) 4 NCLR
page 122.

A court is only competent when:-
1. It is properly constituted as regards numbers and qualifica-

tions of members of the court and no member is disqualified for one
reason or the other.

2. The subject matter of the case is within its jurisdiction, and
there is no feature in the case which prevents the court from exercis-
ing its jurisdiction and

3. The case comes before the court initiated by due process of
law and upon fulfilment of any condition precedent to the exercise of
jurisdiction.
Madukolu v. Nkemdilim (1962) 2 SCNLR 341
Akeem v. Unibadan (2003) 10 NWLR Pt 829 page 584
Afribank (Nig) PLC v. Bonik Ind. Ltd (2006) 5 NWLR Pt. 673 page
300
Oloriode v. Oyebi (1984) 1 SCNLR 390
NDIC v. CBN (2002) 7 NWLR Pt.766 page 272
Ezemo v. Oyakhire (1985) 1 NWLR Pt.2 page 195

Further by way of simple analogy jurisdiction is to a court
what a gate or door is to a house. That is why the question of
a courts jurisdiction is called a threshold issue because it is at
the threshold of the temple of justice. In order to be able to
gain access to the temple of justice to ventilate his grievance
a prospective litigant must show that he not only has a genu-
ine cause but he must also ensure that he addresses his com-
plaint to the competent court. Hence jurisdiction is funda-
mental and essential to adjudication.

The jurisdiction of a court or tribunal is not inferred or imag-
ined but statutory.

Courts are set up under the Constitution, decrees, Acts, Laws
and Edicts, they cloak the courts with the powers and jurisdiction of
adjudication. It the statutes do not grant jurisdiction to a court or
tribunal the court and the parties cannot by consent endow it with
jurisdiction. The jurisdiction of a court is confined, limited and cir-
cumscribed by the statute creating it.
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The Industrial Arbitration Panel (IAP) is constituted for the con-
sideration of trade disputes by the Trade Dispute Act Cap. 432 Laws
of the Federation. By virtue of section 19 (1) of the Trade Dispute Act
Cap 432 Laws of the Federation 1990 - the National Industrial Court
is conferred with powers to settle trade disputes, the interpretation of
collective agreements and matters connected therewith. By virtue of
section 20(1) the National Industrial Court has exclusive jurisdiction
to determine questions relating to the interpretation of collective agree-
ment and make award for the purpose of settling trade dispute. While
the trial court concluded that it had jurisdiction to try the suit of the
appellants, the Court of Appeal declared that it lacked jurisdiction as
the issues before the court affecting the appellants emanated from
Trade Disputes. It is my humble opinion that the learned majority
Justices of the lower court erred in their perception. The issue before
the court is for the determination of whether the administrative or
executive act of the University of Ilorin in the termination of the em-
ployment, of her employers the appellants, was lawful. It is a matter
simpler straight forward and within a narrow compass. The majority
Justices of the lower court unnecessarily extended the scope
of their cause of action to include their activities during the
National Universities Strike as the local officials of ASUU on
the 3rd Respondents campus. Their suit under the umbrella of
ASUU against the Federal Government is quite separate and
distinct from their grievances with their employer who brought
to an abrupt end their employment without giving due consid-
eration to all the terms and conditions of their employment as
expressed in documents. The issue of cessation of their em-
ployment has no connotation of trade dispute or collective
agreement. The appellants approached the Federal High Court for
declaratory and injunctive reliefs as covered by section 251 (1) (q)
(r) of the 1999 Constitution. It has now become legally customary
through long practice to determine the issue of jurisdiction of court
on the reliefs sought by the claimant, in the writ of summons and
statement of claim.
Adeyemi v. Opeyori (1976) 9 - 10 SC page 31
Felix Onuorah v. Kaduna Refining Petrochemical Co. Ltd (2005) All
FWLR Pt. 256 page 1356 at page 1364.
Alhaji Ibrahim Abdulhamid v. Total Akar & 1 or SCNJ page 45 at
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page 54.
C.G.G (Nig) Ltd v. Ogu (2005) 8 NWLR page 927 page 366.
Adelusola v. Akinde (2004) 12 NWLR Pt. 887 page 295 at page 312.

In the determination of the exclusive jurisdiction of the Federal
High Court in respect of section 251 (1) of the 1999 Constitution,
the court must carefully examine the facts of the case to see whether
they justify the application of that section. In the case of Trade Bank
Plc v. Benilux (Nigeria) Ltd (2003) 9 NWLR Pt.825 page 416. The
Supreme Court  held  that “It is only on careful examination of the
pleadings filed by the parties in a cause or matter namely the state-
ment of claim not the defence that the court can ascertain whether or
not the Federal High Court have exclusive jurisdiction pursuant to
section 251 (1) (p) (q) (r) of the 1999 Constitution.”

Section 251 (1) (p) (q) and (r) of the 1999 Constitution pro-
vides that:-

“Not withstanding anything to the contrary contained in this
Constitution and in addition to such other jurisdiction as may be con-
ferred upon it by the Act of the National Assembly, the Federal High
Court  shall have and exercise jurisdiction to the exclusion of any
other court in civil causes or matters relating to

(p) The administrative or the management and control of the
Federal Government or any of its agencies.

(q) Subject to the provision of this Constitution, the operation
and interpretation of this Constitution in so far as it affects the Federal
Government or any of its agencies.

(r) Any action or proceeds for a declaration or injunction af-
fecting the validity of any executive or administrative action or deci-
sion by the Federal Government or any of its agencies.”

The community reading of the foregoing provisions re-
produced above is that the Federal High Court is vested with
the power to enter into adjudication of any action or proceeding
seeking declaratory or Injunctive reliefs which is the fulcrum
of the cause of action of the appellants.

Section 251 (1) creates a situation whereupon by party
jurisdiction - one of the parties must be a Federal Govern-
ment Agency and by subject-matter jurisdiction it must be an
action or proceedings for a declaration or injunction affect-
ing the validity of any executive or administrative action or



   B

   C

   D

   E

   F

   G

   H

1696

decision by the Federal government or any of its agencies.
This was confirmed by the Supreme Court in the case of NEPA

v. Edegbero & Ors (2003) 12 SCNJ 173.
This also brings into focus that the action or proceeding under

section 251 (1) of the Constitution must be for declaration or injunc-
tions as in the case under consideration. Whereas in the case of
Western Steel Works v. Iron & steel Workers (1987) 1 NWLR
Pt.49 page 284 the Supreme Court specified that section 15
of the Trade Dispute Act 1976 conferring jurisdiction on the
National Industrial Court did not include jurisdiction to make
Declaration and to order injunction."

The foregoing was echoed in the case of Kalango & ors
v. Dokubo & ors (2003) Vol.16 WRN page 32 at 49 where the
Court of Appeal held as follows:-

“Considering the nature and scope of the jurisdiction
and powers of the National Industrial Court as clearly spelt
out in the Act, the court lack competence to make declara-
tions and orders of injunction of the type sought by the Plain-
tiffs/Respondents in the instant case.”

The majority Justices of the lower court were misguided by not
reading the paragraphs of the statement of claim of the appellants as
a whole but extracted a few paragraphs 9, 10, 11, 12, 13, 14,  16
which exposed the presumed reasons for terminating the appoint-
ment of the appellants. These paragraphs are only meant to throw
more light into the grievances of the appellants and the reliefs sought
as compensation for wrongful and illegal termination of their appoint-
ments by the Respondents.

It is apparent that the majority Justices of the Court of Appeal
erred in holding that the Federal High Court had no jurisdiction to
entertain the appellants case.

Finally I find the case of Dr. Taiwo Oloruntoba-Oju & 5 other
v. Prof. P. Dopamu & 6 ors (2008) 2 SCNJ page 87 at pages 104 and
111 extremely relevant to the case in hand. The case which was re-
ferred to the Industrial Arbitration Panel was between the Federal
Government and Academic Staff Union of Universities vide Exhibits
4 and 5. In unanimously allowing the appeal the Supreme Court
said:-

“That while it may appear from the circumstances of the claim
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that the plaintiffs claims suggest a pursuit of Trade Union Activities, a
closer look at the claims by the trial Judge should have revealed that
the claim alleged in the main, the failure of the University authorities
to abide by the provisions of the University of Ilorin Act, Cap 455
LFN 1990 than a Trade Dispute as defined by section 47(1) of the
Trade Dispute Act Cap 432 1990 LFN.

That the dispute in the suit appears mainly to be whether or
not the provisions of the University of Ilorin Act were complied with
by the Defendants/Respondents in the discharge of their statutory
duties and both the trial court and the lower court were wrong in
viewing this case as a Trade Dispute. The Federal High Court there-
fore has jurisdiction. The case is remitted back to the Federal High
Court for trial before another Judge.”

The foregoing case is a sister case, similar in context referred to
the Industrial Arbitration Panel constituted on the matter between
Federal Government and the Academic Staff Union of Universities as
affecting the University of Ilorin and its staffers.

The learned senior counsel for the appellants has rightly drawn
our attention to the decision of this court in that sister case. This con-
firms the submission of the learned counsel for the Respondents be-
fore the panel in Exh. DW5. We adopt the view of the court in that
case in respect of the jurisdiction of the Federal High Court in this
case. Issue one is consequently resolved in favour of the appellant.

ISSUE TWO
Whether the learned majority Justices of the Court of Appeal

were right in holding that the Minister of Labour has no right to set
aside, nullify or withdraw an Award having regard to existing laws
and in view of the fact that no Award from IAP was legally in exist-
ence and none was tendered in evidence by the respondents.

The learned senior counsel for the Appellants argued and sub-
mitted that the learned majority of Justices wrongly decided that the
Minister of labour has no right to set aside, nullify or withdraw an
Award without regard to the relevant laws and circumstances of the
case. This purported award of the Industrial Arbitration Panel was
not produced and tendered by the Respondents during the trial of
this case. The appellants filed this case at the Federal High Court
since August 2001 to challenge the purported termination of their
appointments by the Respondents. The case has nothing to do with
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any matter before the IAP, as the appellants were not parties there.
The learned majority Justices wrongly based the doctrine of issue
estoppel on an award they could not see physically so as to deter-
mine the legality of its withdrawal by the Minister of Labour. The
learned senior counsel cited the case of Samona v. Ilesanmi (2001)
FWLR Pt.54 page 373 at page 382 on the applicability of section
132 (1) of the Evidence Act. The learned senior counsel submitted
further that the issue of estoppel is riot applicable to this case in view
of the dissimilarities between the case in hand and the matter re-
ferred to the IAP in respect of parties subject-matter and jurisdiction
of court. The learned senior counsel cited cases in support of the
submission.
Western Steel v. Iron Workers (supra)
Kalango v. Dokubo (supra)
Ezekwilhe Ikoku v. Reuben Ekenkwu (1995) 7 SCNJ page 190 at
page 190 paragraphs 18 - 22.
Makeen Ikem v. Chief Efeamo & 2 ors (2001) 5 SCNJ page 144 at
page 157.

The learned senior counsel for the respondents replied that
the lower court rightly held that the Federal High Court lacked juris-
diction to entertain the appellants suit - in that the Industrial panel
had made an award in the matter which according to the lower court,
the Minister of Labour lacked the vires to set aside. The lower court
rightly reversed the decision of the trial court that the Minister had
withdrawn the award. The lower court refused to pronounce on the
other issues submitted for its consideration stemming from the fact
that the trial court lacked the jurisdiction to entertain the suit. This
court cannot pronounce on such issues also since the opinion of the
Court of Appeal is not known. The learned senior Respondents counsel
emphasised that it was the finding of the learned trial judge that there
was an award made by the Industrial Arbitration Panel which the
appellants did not appeal against and that finding has therefore be-
come sacrosanct, valid, extant and correct. Since the appellants did
not raise the issue against the finding that IAP made an award before
the Court of Appeal, they can not raise same before this court with-
out leave. This issue based on the award is not valid or competent
and same must be struck out. The learned senior counsel further
submitted that the appellants did not appear before the Industrial
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Arbitration Panel as parties but as privies as the matter was pursued
on their behalf by the National body of Academic Staff Union of
Universities. From this angle the rendering of an award by the Indus-
trial Arbitration Panel on the issue of termination of appointments of
the appellants constitute an issue estoppel against the appellants and
the trial court cannot make any decision, declaration or order on
same issue.

The learned senior counsel supported same with the dictum in
the case of Osunrinde v. Ajamogun (1992) 6 NWLR Pt.246 page 57
at paragraph D where the Supreme Court observed that:-

“It is trite that where a court settled, by a final decision, the
matters in dispute between the parties neither a party nor his privy
may relitigate that issue again by bringing a fresh action. Issue estop-
pel applies whether the point involved in the earlier decision is one of
fact or law or one of mixed facts and law.”

The learned senior counsel for the Respondents urged this court
to regard the conclusion of the Court of Appeal on the award of the
Industrial Arbitration Panel as sound, firm and unassailable. The
learned senior counsel for the respondents finally submitted that the
Federal High Court is not vested with the requisite powers and/or
vires to entertain any matter that has to do with settlement of Trade
disputes and where jurisdiction is ousted by statute there must be
strict compliance with it.
Ajuebok v. A.G. Edo State (2001) 5 NWLR Pt.707 page 476 at 481
C - D.
NUC v. Oluwo (2001) 3 NWLR Pt.699 page 90 at page 102 - 103.

Section 1A of the Trade Disputes Act as amended by the Trade
Disputes (Amendment) Decree No. 47 of 1992 has clearly ousted
the jurisdiction of any court in Nigeria in respect of Trade Disputes
and has exclusively vested jurisdiction in the National Industrial Court.
The court is to resolve the issue in favour of the Respondents.

In the prevailing circumstance of this case the pertinent ques-
tion to resolve in this issue is whether any award delivered by IAP on
the termination of the appointments of the appellants now consti-
tutes an issue estoppel which will amount to an abuse of judicial pro-
cess if the trial Court has to make any decision on the same issue all
over again. In short whether the trial court lacks the jurisdiction to
entertain the case before it having been caught by issue estoppel. I
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do not intend to belabour this issue as I found the argument and
submission of the learned senior counsel for the appellants sound
and convincing for the following reasons.

(a) The Instrument referring the trade Dispute between Fed-
eral Government of Nigeria and the Academic Staff Union of Univer-
sities Industrial Arbitration panel for settlement was signed by the
Minister of Labour and Productivity on the 20th of May, 2003, with
the Terms of Reference specified in Exhibit DW 2.

(b) Exhibit DW4 was a Notice of Objection to the award sent
to the honourable Minister dated the 31st of March, 2004.

(c) By the 2nd of August 2004 the matter was referred by the
Minister to the Industrial Arbitration Panel by the Minister for Recon-
sideration as it has no binding effect on the parties.

This is the reason why the learned senior counsel for the ap-
pellants emphasised that the learned trial judge could not have de-
clined jurisdiction on a non existing award having failed to put it in
evidence during the trial of this case. On whether rendering of any
award by the Industrial Panel can ground any plea of estoppel
it has to comply with the yardsticks for invoking a plea of is-
sue estoppel as stated in the cases cited by the parties like
Osunrinde v. Ajamogun (1982), 6 NWLR pt 246 pg 57.
Ezekwilhe Ikolu v. Rueben Ekenkwu (1995) 7 SCNJ pg 180 at pg
190 and
Mackeen Ikem v. Chief William Efeamo & 20 ors (2001) 5 SCNJ
144 at pg. 157.

Generally speaking within one cause of action there may be
several issues raised which are necessary for the determination of the
whole case. Once an issue has been raised and distinctly determined
between the parties neither party can be allowed to raise that issue all
over again. For a plea of estoppel to succeed the pre - conditions
namely are:-

(1) That the parties or their privies are the same in both the
previous and present proceedings.

(2) That the claim or issue in dispute in both actions is the
same.

(3) That the res of the subject matter of the litigation in the two
cases are the same.

(4) That the decision relied upon to support the plea of estop-
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pel is valid, subsisting and final.
(5) That the court that gave the previous decision relied upon

to sustain the plea is a court of competent jurisdiction.
All the foregoing requirements of the doctrine must be fully

established before the plea can be sustained.
Adone v. Ikebudu (2007) 14 NWLR pt 733 pg 385 SC.
Oke v Atoloye (1985) 2 NWLR, pt 9 pg 578
Yoye v. Olabode (1974) ...NLR pt 2 pg 118.
Alase v. Olori -ilu (1965) NMLR pg 66
Fadiora v. Gbadebo (1978) 3 SC 219
Iga v. Amakiri (1976) 11 SC 1

In the instant case, the appellants filed their case in the Federal
High Court in August 2001, whereas the Minister referred the Trade
Dispute to the Industrial Arbitration in May 2003. The matter before
the Federal High Court filed by the appellants pre-dated the Trade
dispute referred to the IAP.

(2) The parties in the matters are different
(3) The parties before the Federal High Court are the appel-

lants who are members of staff of the University of Ilorin and their
employer, the University of Ilorin - a domestic affair. The parties in
the trade Dispute before the Arbitration Industrial Panel are the Fed-
eral Government of Nigeria and the Academic Staff Union of Univer-
sities.

(4) The subject matter of dispute before the Federal High Court
challenges the administrative and executive act of the employer - the
respondents for terminating their employments by not adhering strictly
with the provision of the documents stipulating their conditions of
service. The subject matter before the IAP is a Trade Dispute and the
terms of Reference are the following points:-

(a) Demand of rights of students to lectures since December,
29th 2002.

(b) Withholding of students examination Result since March
2002.

(c) Reinstatement of 44 sacked lecturers of the University of
Ilorin.

(d) Insistence of definite annual allocation of the universities
over the next five years.

(e) The matter before the IAP is not valid, subsisting or final.

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR Adekeye JSC



   B

   C

   D

   E

   F

   G

   H

1702

(f) IAP is an inferior Tribunal while the Federal High court is
Superior Court of Record, and as observed by the learned senior
counsel for the appellants - a temporary award of an inferior Tribu-
nal cannot be used as a retroactive bar to the appellant’s case before
a superior court of record.

On the overall there was no basis to invoke the doctrine
of estoppel while the lower court was clearly wrong in revers-
ing the decision of the trial court for being caught by the doc-
trine of estoppel. Issue Two is resolved in favour of the appel-
lants.

ISSUE THREE
Whether the learned majority justices of the court of appeal

were right in allowing the Respondents appeal when it was apparent
from the evidence on record that the respondents did not comply
with the procedures laid down in section 15(1) of Unilorin act Cap
455 Laws of the Federation 1990 before terminating the appellants
appointment without any reason and without giving the respondents
any fair hearing.

The kernel of the argument of the learned senior counsel un-
der this issue is that the Respondents did not have the right to termi-
nate the appellants appointments without following the due process
of fair hearing provided for by section 15(1) of the University of
Ilorin Act notwithstanding the purported signing of the Memoran-
dum of Appointment and the fact that their Cessation letters were
silent on the reasons for terminating their appointments. The reversal
of the decision of the trial Court by the Court of Appeal is perverse
and has occasioned great miscarriage of justice to the appellants,
Exhibit 20 - the Minutes of the Emergency Meeting of Council held
on Tuesday 15th May 2002 in the University of Ilorin Council Cham-
bers gave an insight into the decision of the council to terminate the
appointments of the appellants. The documents relating to the ap-
pointments of the appellants, such as the letters of appointment,
Memorandum of appointment, University senior staff Regulations and
the University Act cap 455 Laws of the Federation amplify on the
terms and conditions of their service.

The learned senior counsel for the Respondents concluded that
the argument canvassed by the appellants under this issue three has
become merely academic and of no moment.
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The Court of Appeal refrained from pronouncing on the cor-
rectness of the decision of the trial court that the termination of the
appointments of the appellants was wrongful, because of its view that
the Federal High Court had no jurisdiction to entertain the suit. This
Court will therefore not make it a practice to pronounce on an issue
over which it has not had the benefit of the opinion of the Court of
Appeal. There is no constitutional provision whereby this court, can
entertain an appeal directly from the High court. Both the Appellants
and respondents executed the Memorandum of appointment exhib-
its 28-29 thereby making the documents valid and enforceable against
the parties. The Revised Regulations governing conditions of services
of senior staff also confirm the enforceability of Exhibits 28-29 the
Memorandum of employment. It is therefore expressly implied in
the conditions of service that parties can bring the relationship to an
end before the employees reach the mandatory age of retirement.
Section 15(1) of the University Act is not applicable as Exhibits 12-16
the letters of cessation of appointment did not indicate that they were
issued on disciplinary grounds. The learned senior counsel further
submitted that the termination m the instant case was occasioned by
the invocation of the power in clause 10 of the memorandum of
appointment wherein the proper notice or salary in lieu of notice was
given to the appellants. If the termination was done on basis of mis-
conduct, the appellants would not have been entitled to notice or
salary in lieu of notice as provided in clause 10 of exhibits 28-29.
Furthermore he submitted that the appellants have waived their legal
rights under the University of Ilorin Act by appending their signature
to the Memorandum of appointment embodying clauses 1 and 10.
The learned trial judge was not expected to go outside their letters of
termination of appointment Exhibits 12-15 and doing so has occa-
sioned a miscarriage of justice. The learned senior counsel further
explained that the only relevant section of the University Act is sec-
tion 15(3) which stipulates that the University council can terminate
the appellant’s appointment on other grounds other than miscon-
duct for good cause. The Respondents do not have to obtain leave
of this court to argue this issue in respect of invocation section 15(3)
of the University of Ilorin Act. It is a new argument not a fresh issue
on the invocation of the University Act to terminate the appointment
of the parties, as the Court of Appeal had the right to look into the
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applicability of the University Ilorin Act to the termination of appoint-
ment of the appellants.

The Respondents cited cases to support, the foregoing argu-
ment
Oluseye v. Lawna (2003) 17 NWLR pt 849 pg. 307 at pg. 318
Ariori v. Elemo (1983) 1 SCNLr 139
Mobil Producing (Nig.) Unlimited v. Lasepa (2002) 18 NWLR pt 798
pg. 1 at pg 37
Menakaya v. Menakaya (2007) 16 NWLR pt 738 pg 203 at pg 263
Idoniboye-Obu v. NNPC (2003) 2 NWLR PT 805 pg. 589 at pg. 630
Bamgboye v. University of Ilorin (1999) 10 NWLR pt 622, pg. 290 at
pg. 302
Esiaga v. University of Calabar (2004) 7 NWLR pt 872, pg. 366
Olaniyan v. University of Lagos (1985) 2 NWLR pt 9 pg. 559.

Before considering the submission of learned senior counsel
on this issue, I cannot but express my amazement at the inconsis-
tency of the Respondents on this issue particularly on the steps re-
quired to terminate the appointments of employees of the respon-
dent. Secondly since the lower court did not properly consider the
issue of termination of the appellants in view of the pronouncement
that the lower court lacked jurisdiction to entertain the suit instituted
by the appellants, this Court cannot consider this issue as it does not
have the benefit of the opinion of the lower court. The respon-
dents have now introduced a new issue which was not their
case before the trial court or even in their letters of termina-
tion Exhibits 12-16, that the University terminated the appoint-
ment, by invoking section 15(3) of the University Act. I make
bold to say that such submission is unacceptable. A party can-
not make out a case solely on the address of counsel but on
facts pleaded and evidence adduced in support of such facts.
It will not only amount to springing a surprise to the appel-
lants; it will be akin to hitting the appellants below the belt in
the defence of their case before the court. Invocation of sec-
tion 15(3) of the University of Ilorin Act to terminate the em-
ployment of the appellants is a very strong wicket for the Re-
spondents. This should have been raised by way of  pleadings
at the trial court, and the appellants given the opportunity to
react to it. It is now too late and obviously belated to consider

Oloruntoba-Oju v. Abdul- Raheem (2009) 6 KLR Adekeye JSC



B

C

D

E

F

G

H

1705

such defence in favour of the respondents. Page 61 paragraph
12-16 of the Respondents Brief of Argument which states that

“we therefore pray your lordship to hold that given the cir-
cumstance of this case, the applicable section of the University of
Ilorin Act is 15(3) and further to hold that the termination of ap-
pointments of the appellants pursuant to section 15(3) is valid, proper,
lawful and complete” shall be discountenanced by this court. The
learned senior counsel for the appellants rightly submitted that it is a
fresh issue which requires the leave of this court to raise same, and I
so hold.

NEPA v. Savage (2001) 9 NWLR Pt.717 page 230.
The strong point canvassed under this issue is non-compliance

particularly with the requirement of fair hearing as a procedure laid
down in section 15(3) of the University Act Cap 455 Laws of the
federation 1990 before terminating the appointments of the appel-
lants.

It is trite law that the onus is on the plaintiffs/appellants to prove
that the termination of their appointments is unlawful and to dis-
charge this onus, they must proof that

(a) That they are employees of the Respondents
(b) Placing before the court the terms of the contract the terms

and conditions of their employment.
(c) Who can appoint and who can remove them
(d) In what circumstances the appointments can be determined

by the employer and breach of the terms.
Okomu Oil Palm Co. Ltd. V. Isehienrhien (2001) 6 NWLR Pt 710 pg
660 at pg 673
Emokpae v. University of Benin (2003) 17 NWLR, pt 795 pg. 139.
Amodu v. Amode (1990) 5 NWLR pt 150 pg. 356
Adeniran v NEPA (2002) 14 NWLR pt 786 pg 30

The case of the appellants is that the terms and conditions of
their appointments are as stipulated in these documents before the
court as follows:-

(1) Letters of appointment Exhibits 1-5
(2) Memorandum of Appointment Exhibits 28, 29 and DW1
(3) University of Ilorin Revised regulations governing the con-

ditions of service of senior staff of the University dated 24th March,
1994. Exh II.
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(4) The University of Ilorin Act Cap 455 Law of the Federa-
tion.

By virtue of the foregoing documents the appellants claimed
that their employment is protected by statute and that they therefore
enjoy special legal status over and above the ordinary common law
master and servant relationship. I must express that where the terms
and conditions of a contract of employment or service are specifically
provided for by statute or regulations made there under - it is said to
be a contract protected by statute or in other words an employment
with statutory favour.
Olaniyan v. University of Lagos (1985) pt 9 pg 599
Eperokun v. University of Lagos (1986) 4 NWLR pt 34 pg. 162
Bamgboye v. University of Ilorin (1999) 10 NWLR pt 622 pg. 290
University of Maiduguri Teaching Hospital Management Board v. Dawa
(2007) 16 NWLR pt 739 pg. 424
Shitta-Bey v. FPSC (1981) 1 SC Pg. 41
UNTHMB v. Nnoli (1994) 8 NWLR Pt 363 pg. 376.

The question whether a contract of employment is gov-
erned by statute or not depends on the construction of the
contract itself or the relevant statute. The duty to construe is
the exclusive preserve of the Courts. In this case there is no
dispute that contract of employment of the appellants was
governed by statute.

What is left to investigate here is whether in the process of
writing cessation of appointment letters to the appellants the proce-
dure laid down in the applicable statute was complied with. Provi-
sions of Regulations and memorandum of appointment must be fol-
lowed to the letter as any breach would render the exercise of termi-
nation null and void.
Adeniyi v. Governing council of Yaba College of Technology (1993)
6 NWLR, pt 300 pg. 426

The Respondents strenuously argued that the termination of
appointment of the appellants were based on the bilateral agree-
ment of the parties executed by the appellants in their memorandum
of appointment Exhibits 28 - 29 which remain legally binding on the
parties. Clause 10 of Exhibits 28, and clause 6 in Exhibits 29 and
DW1. The relevant clause reads;-

“Whether the University or the Assistant Lecturer shall termi-
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nate the appointment without having given three months notice in
writing of his intention to do so or having tendered payment of three
months’ salary in lieu of Notice. In the case of Notice already given
the University may tender payment of the amount of salary appli-
cable to the period of notice unexpired and upon doing so the ap-
pointment of the Assistant Lecturer shall terminate immediately pro-
vided always that in the event of any act of omission, which an ap-
propriate organ of the University may adjudge wilful misconduct on
the part of the Assistant Lecturer the University may terminate the
appointment summarily without notice or salary in lieu of notice”

Such letter of appointment has embodied in the first para-
graph the provision that:-

“The appointment, which is subject to the University regula-
tions, shall be for a total period of two years only”

The Memorandum of appointment Exhibit 29 in clause stipu-
lates that:-

‘’Other conditions of service will be as specified for the status
of the Assistant lecturer in the University Regulations governing the
conditions service for senior staff which is subject to periodical review
by the University”.

It is noteworthy that the letter of appointment is made subject
to the University senior staff Regulations Exhibit 11. The senior staff
Regulations is made subject to the University Act Cap 455.

Whenever the phrase “subject to” is used in a statute
the intention, purpose and legal effect is to make the provi-
sions of the section inferior, dependent on, or limited and re-
stricted in application to the section to which they are made
subject to. In other words the provision of the latter section
shall govern, control and prevail over the provision of the sec-
tion made subject to it. It renders the provision of the subject
section subservient liable subordinate and inferior to the pro-
visions of the other enactment.
Labiyi v Anretiola (1992) 8 NWLR pt 258 pg. 139.
Tukur v. Government of Gongola state (1989) 4 NWLR pt 117 pg.
517
FRN v. Osahon (2006) 5 NWLR pt 973 pg. 261

In effect the letters of appointment, the Memorandum of
appointment, the senior staff regulations are made subject to
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the University of Ilorin Act Cap 455 in their implementation.
Regulation 1.1.3 at page 1 of the senior staff regulations reads

as follows:-
“A member of staff shall hold office on such terms and condi-

tions of service as may be set out in any contract in writing between
him and the University, such contract being signed on behalf of the
University, by the Registrar or by such other persons as may be
authorised for that purpose by the University and any such contract
shall contain or be deemed to contain a provision that the terms and
conditions therein specified are subject to the provisions of the Act,
the statutes and regulations of the University”.

In my view all these documents, the letter of appointment, the
memorandum of appointment, the senior staff Regulations, and the
provisions of the University Act cap 455 shall be construed conjunc-
tively to determine the nature and the terms and conditions of ser-
vice of the appellants and whether same have been breached by the
respondents.

The letters of cessation of employment exhibits 12 - 16 which
I have re-stated earlier on in this judgment did not state the reason
for terminating the appointments of the appellant by invoking clause
10 or 6 of Exhibits 28 or 29 or DW1, the memorandum of Appoint-
ment.

The claim of the Respondents that the appellants have
waived their rights under the University Act is of no moment
as there is no basis for such connotation. The provisions of
section 15(1) or 15(3) is applicable to all termination of em-
ployment of all senior staff of the Institution. The cessation let-
ters issued to the appellants Exhibits 12-16 were silent on the reason
for termination of their appointments. They gathered the reason
through Exhibits 17 - 20 tendered in court.

Exhibit 17 is the University of Ilorin Bulletin where the senate
of the University dissociates itself from subversive advertisement and
the official reaction to the disruption of Examination by Asuu offi-
cials.

Exhibit 18 is the security report on the activities of Asuu on the
campus, and the visit of Dr. Awopetu from Obafemi Awolowo Ile-Ife
disrupting examinations being held by the students.

Exhibit 19 is the letter emanating from the Pro-chancellor of
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the University of Ilorin to Obafemi Awolowo complaining about dis-
ruption of examination by Dr. Awopetu of OAU with the connivance
of other academic staff of the University of Ilorin.

Exhibit 20 is the minutes of the Governing Council of the Uni-
versity of Ilorin where the decision to terminate the appointments of
the appellants was made for reason of disruption of examination on
the campus. Exhibit 20 indicates that the governing council of the
University which gave an order to terminate the appointments of the
appellants had a reason for the cessation of their appointments which
would fit into section 15(1) of the University Act Cap 455.

This brings into limelight the question of fair hearing in that, if
the appellants were deprived of their appointments for a cause did
the appellants follow due process as stipulated in the provisions of
section 15(1) of the University of Ilorin Act and chapter 8 of Exhibit
11- the Senior Staff Regulations. The grouse of the appellants are
that as senior academic staff of the University on pensionable ap-
pointments, the Respondent cannot serve them with letters of cessa-
tion of appointment without giving them a hearing. The sole witness
for the Respondent during the trial of the case before the Federal
High Court gave evidence that the appellants appointments were
terminated based on their memorandum of appointments only and
for no other reason. Further that they were not arraigned before the
governing council neither were they taken through any disciplinary
process. Exhibit 20 the minutes of the governing council of the Uni-
versity of Ilorin did not reveal that the appellants were made to com-
ply with the provisions for the discipline of Senior Staff before a deci-
sion was made to relieve them of their posts.

Section 15(1) of the University Act and regulation 3.4.0. of
the senior staff Regulations contains the same provisions. Section 15(1)
of Cap 455 provides as follows:-

“If it appears to the council that there are reasons for believing
that any person employed as a member of the academic or adminis-
trative or professional staff of the University other than the Vice-Chan-
cellor, should be removed from his office or employment on the
ground of misconduct or of inability to perform the functions of his
office or employment, the council shall:-

a. Give notice of those reasons to the person in question
b. Afford him an opportunity of making representations in
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person on the matter to the council and
c. If he or any three members of council so request within the

period of one month beginning with the date of the notice to make
arrangements

i. For a joint committee of the council and the senate to inves-
tigate the matter and to report on it to the council and

ii. For the person in question to be afforded an opportunity of
appearing before and being heard by the investigating committee
with respect to the matter.”

And if the council, after considering the report of the investi-
gating committee is satisfied that the person in question should be
removed as aforesaid, the council may so remove him by an instru-
ment in writing signed on the direction of the council.

The foregoing makes provision for fair hearing in the
process of removing a member of the academic or adminis-
trative or professional staff of the University. I do not have
evidence to substantiate that this process was adopted in re-
lieving the appellants of their appointments. The pronounce-
ments of our courts in their age long decisions down to the recent
ones have advocated that

“When an office or employment has a statutory favour in the
sense that its conditions of service are provided for by the statute or
regulations made there under any person in that office or employ-
ment enjoys a special status over and above the ordinary master and
servant relationship. In the matter of discipline of such an employee,
the procedure laid down by such statute must be fully complied with.
If not, any decision affecting the right or reputation or tenure of of-
fice of that employee will be declared null and void.

When a statute has conferred on anybody the power to make
decisions affecting individual, the court will not only require the pro-
cedure prescribed by the statute to be followed, but will readily imply
so much and no more to be introduced by way of additional proce-
dural safeguards as will ensure the attainment of fairness. Where con-
tract of service enjoys statutory protection, the latter can only be ter-
minated in the manner prescribed by the governing statutory provi-
sions, a breach of which renders the act ultra vires and void. The
contract cannot be discharged on the agreement of the parties with-
out compliance with the enabling statutory provision.
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There is a presumption that when the Legislature confers a
power on an authority to make a determination it intends that the
power shall be exercised judicially in accordance with the rules of
natural justice”
Olaniyan v. University of Lagos (1985) pt 9 NWLR pg. 599
Eperokun v. University of Lagos (1986) 4 NWLR pt 34 pg. 162
Bankole v. N.BC (1968) 2 All NLR, pg. 372
Shitta-Bey v. Federal Public Service Commission (1981) 1 SC pg. 40
Olatubosun v. Niser Council (1988) 3 NWLR pt 80 pg. 25
Aiyetan v. N.I.F.O.R (1987) 3 NWLR Pt 59 pg. 48
Garba v. University of Maiduguri (1986) 1 NWLR pt 18 pg. 550
Adeniyi v. Governing Council of Yaba College of Technology (1993)
6 NWLR (pt 300) 426

The nature of fair hearing to be observed in this context is as
entrenched in section 36(1) of the constitution of the Federal Repub-
lic of Nigeria 1999, as it encompasses the twin pillars of justice namely:-

(a) Audi alter am partem - (Hear the other party)
(b) Nemo judex in causa sua (no one should be a judge in his

own cause).
It is equally a common law doctrine that in the determination

of his civil rights and obligations a person is entitled to a fair hearing
within reasonable time by a court or tribunal established by law.

Section 15(1) of the University of Ilorin Act guarantees to ad-
ministrative, academic and professional staff fair hearing before their
appointment is terminated thus giving the exercise of such disciplin-
ary powers a statutory flavour. The learned senior counsel for Re-
spondents distinguished the case of Olaniyan from this instant case.
There is similarity in that case with the case in hand as to the cassus
belli reasoning and decision particularly on the issue of fair hearing in
the termination of appointment of employees whose contract of em-
ployment enjoys statutory flavour. There is no iota of evidence that
the procedure for termination of employment of the appellants as to
fair hearing was observed in this case. Issue three is resolved in favour
of the appellants.

ISSUE FOUR
Whether the learned majority justices of the court of Appeal

were right in holding that the appellants were offered opportunity for
fair hearing before their appointments were terminated by the Re-
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spondents having regard to the general circumstances of the case.
The learned senior counsel for the appellant submitted on this issue
that the learned majority justices of the lower court agreed that by
virtue of section 15(1) of the University of Ilorin Act the appellants
appointments should not have been terminated without following
the due process of fair hearing regardless of this observation they
reversed the decision of the trial court. Their reversal of the decision
of the trial court is therefore perverse and have occasioned a great
miscarriage of justice. The conclusion that the appellants were given
an opportunity to defend themselves but they turned it down cannot
be substantiated from the evidence on record. The learned majority
justices made a wrong use of Exhibit 20 to arrive at this conclusion.
This court is urged to resolve this issue in favour of the appellants as
the way and manner the Respondents terminated the appellants ap-
pointment is unfair and violates the laws and regulations governing
their appointment.

The learned senior counsel for the Respondents replied that
the ground on which this issue was formulated is incompetent, as it
relates to an academic issue. The issue is predicated on the concur-
ring judgment of Tijani Abdullahi JCA. A ground of appeal predi-
cated on a concurring judgement is not a valid ground of appeal.
Where an issue for determination is distilled from a valid and invalid
ground of appeal both grounds will have to be dismissed or discoun-
tenanced on the ground of incompetency.

I have earlier on given my ruling on the preliminary objection
raised on competency of this appeal. I agree with the submission
of the learned senior counsel for the appellants quoting from
the decision of this honourable court in the case of Nwana v.
FCDA (2004) All NWLR pt 220 pg 1245 at pg 1245 para-
graph B - C particularly that 

1
a concurring judgment forms

part of the leading judgment and it is meant to complement
same by way of addition or an improvement on the issues re-
solved in the leading judgment. Both leading and concurrent
judgments crystallise into the judgment of an appellate court.

The judgment of the lower court was that appellants were given
opportunities to defend themselves before their appointments were
terminated but for reasons which were difficult to comprehend de-
cided not to avail themselves with it. This conclusion was based on
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Exhibit 20, the minutes of the emergency meeting of council of the
University held on Tuesday 15th May, 2002 in the council chambers.
The chairman and all members were in attendance. The purpose of
the meeting was to consider the Administrative and ASUU face off on
the campus. An administrative fact finding committee had already
been constituted to investigate the activities of Asuu on the Campus.
The committee submitted a report to council that members of Asuu
involved in the disruption of second semester examination were in-
vited and given opportunity of fair hearing which they turned down.
After careful deliberation on the committees report and recommen-
dations the council decided as follows:-

“that the appointments of the under listed erring lecturers be
terminated with immediate effect in line with section 15.3 of the uni-
versity of Ilorin Act, the provisions of 8.4.3 of the senior staff regula-
tions and in tune with the memorandum of their respective appoint-
ments”

The decision affected the five appellants.
By virtue of section 15 of the University of Ilorin Act, the power

to remove a member of the Academic or administrative or profes-
sional staff of the University other than the vice Chancellor from his
office on the ground of misconduct or inability to perform the func-
tions of the office is vested only in the council while section 15(1)
guarantees foregoing staff fair hearing before their appointments are
terminated. This gives the exercise of .such disciplinary powers a statu-
tory flavour.

By virtue of section 15 (1) of the University act what compli-
ance with Rules of Natural justice in terminating the appointment of a
university employee entails are:-

(1) That the complaints must he brought to the notice of the
person and

(2) He must be given an opportunity of making representa-
tion in person to council on the matter.

In order to justify the dismissal or termination of ap-
pointment of an employee, the employer must be in a position
to prove to the courts satisfaction.

(a) That the allegation was disclosed to the employee
(b) That he was given a fair hearing
(c) That the council believed that the appellants com-
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mitted the offence after hearing witnesses.
Bamgboye v. University of Ilorin (1990) 10 NWLR pt 622 pg 290
SC.

I must remark that the learned majority justices of the lower
court made a gross mistake in their conclusion that appellants were
afforded the opportunity to defend themselves which they turned
down. The learned justices failed to distinguish and draw a line be-
tween the report or recommendation of a panel and the decision of
the Council on such recommendation. The act of the University of
Ilorin is performed through its Council. Statutory provisions estab-
lishing a corporate body like the University of Ilorin always empower
the body to employ staff and to discipline them. Once the statutory
provisions are clear as to how to deal with an erring servant they
must be adhered to strictly including a clear observation of the prin-
ciples of fair hearing.
Shitta-Bey v. Federal Public Service commission (1981) SC 40
Olaniyan v. University of Lagos (1985) 2 NWLR pt 9 pg 5909.
U.N.T.H.B v. Nnoli (1994) 8 NWLR pt 363 pg 376 SC.

In the case of University of Nigeria Teaching Hospital
Management Board v. Nnoli (1994) 8 NWLR pt 363 pg 376 at
pg. 404 paras. F - G the Supreme Court said that:-

“In the observance of the principles of natural justice
and the essential requirement of fair hearing there is a distinc-
tion between the recommendation of an investigating panel
which has no statutory powers and the action on the recom-
mendation by statutory body with requisite statutory powers,
whereas the recommendation of the panel will not affect the
civil rights and obligations of the person whose act or Omis-
sion is being investigated like the appellants in this case, the
acting upon such recommendation does. Hence the implemen-
tation of the recommendation by a statutory body must com-
ply strictly with rules of natural justice.”
Olatubosun v. Niser (1988) 3 NWLR pt 80 pg. 25
Aiyetan v. Nifor (1987) 3 NWLR, pt 59 pg 48

The appellants were not afforded the opportunity of be-
ing heard by the University Council before their appointments
were unilaterally and prematurely terminated on 15/5/2002
by the council, after receiving the report and recommenda-
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tion of the Investigating Panel.
Issue four is resolved in favour of the appellants.
In the final analysis the appeal is allowed.
The majority judgment of the lower court including the order

for costs is set aside.
The judgement of the trial court is affirmed.
This court hereby grants all the reliefs of the plaintiffs/appel-

lants as specified in paragraph 25, clauses A - J of their amended
statement of claim before the trial court as follows:-

“(a) Declaration that the defendant’s letter dated 15th May,
2001 to the plaintiffs titled “Cessation of Appointment” purporting to
terminate the plaintiffs appointment with 3rd defendant is ultra vires,
null and void and of no effect whatsoever.

(b) Declaration that the plaintiffs are still in the service of the
3rd defendant.

(c) Declaration that the defendants are bound to comply with
the directive of the Federal Government of Nigeria to reinstate the
plaintiffs as contained in the letter of National Universities Commis-
sion dated 29th June, 2001 with reference NUC/EJ/261 to the Pro-
chancellor of the 4th defendant, and the 1st defendant.

(d) Declaration that the defendants are not entitled to sum-
marily terminate the plaintiffs appointment without complying with
the Provisions of the University of Ilorin Act Cap 455 LFB and other
relevant statutory (sic) as to discipline.

(e) Declaration that the purported termination of the plaintiffs
by the defendants under the guise of “Cessation of appointment” or
under any guise whatsoever is contrary to the provision of the  pen-
sion Act of Nigeria in that plaintiffs are permanent and pensionable
staff of the University.

(f) Declaration that the contents of any purported letter of ap-
pointment or memorandum purportedly signed by the plaintiffs can-
not override the provisions of the University of Ilorin Act Cap 455
LFN 1990 regarding the nature, tenure and discipline of staff of
Unilorin and all other matters connected or pertaining thereto.

(g) Declaration that the purported termination of the plaintiffs
appointments by the defendants negates the fundamental rights Pro-
visions of the Constitution of the Federal Republic of Nigeria 1999.

(h) Order setting aside the purported termination of plaintiffs
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appointment and nullifying the defendants’ letter to the plaintiffs in
that regard

(i) Order compelling the defendants to comply with directive
of the Federal Government through the National Universities Com-
missions dated 29th June, 2001 with reference No.NUC/ES/261 to
the defendant to reinstate the plaintiffs.

(j) Order compelling the defendants to reinstate the plaintiffs
to their posts as lecturers in University of Ilorin with all their rights,
entitlement and other perquisites of their offices.

(k) Order compelling the defendants to pay to the plaintiffs all
the salaries and allowances from February 2001 till the day of this
judgment and henceforth.

The appellants are entitled to costs in both Lower Court and
this Court which I assess at N50,000 and N10,000 to the Appellants
against the Respondents.
__________________________________________________________

MUSDAPHER JSC
I have read before now the lead judgment of my colleague

Adekeye, JSC just delivered with which I entirely agree. In the judg-
ment aforesaid, all the issues submitted for the determination of the
appeal have been admirably, exhaustively and comprehensively dealt
with. I respectfully adopt the reasonings as mine and I also allow the
appeal and abide by all the consequential orders contained therein
including the orders as to costs.
__________________________________________________________

MOHAMMED JSC
I had the privilege of reading in draft the leading judgment of

the learned Justice of this Court Adekeye JSC which has just been
delivered. The facts of the case that gave rise to the dispute between
the parties, the contract agreements, the applicable regulations and
statutes were well outlined in the judgment. All the issues raised in the
appeal were well set out, extensively discussed and resolved accord-
ing to the law. I entirely agree with the reasoning and the conclusions
arrived at in resolving the issues as contained in the judgment and I
hereby adopt them as mine. Accordingly, I also allow the appeal, set
aside the judgment of the Court below and restore the judgment of
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the trial Court in favour of the Plaintiffs/Appellants with N50,000.00
costs in favour of the Appellants against the Respondents.

MUHAMMAD JSC
I read in advance the judgment delivered by my learned

brother, Adekeye, JSC. I agree with her reasoning and conclusion. I
abide by all consequential orders made in the judgment including
order as to costs.
______________________________________________________________

 TABAI JSC
I read, in draft, the lead judgment prepared by my learned

brother ADEKEYE JSC and I agree entirely with the reasoning and
conclusions reached therein that there is merit in the appeal which
ought to be allowed and is hereby also allowed by me. I also abide
by the order on costs as assessed in the lead judgment.

______________________________
1 (pp. 1681 & 1712 G)
It is hoped that the statement by his lordship "... that a concurring judg-
ment forms part of the leading judgment and it is meant to complement
same by way of addition or an improvement on the issues resolved in the
leading judgment ..." may not be misunderstood or misapplied by anyone
to his detriment. The reason we are making this point is that in our years of
law reporting since 1993, we have come across some concurring judgments
in which some reasonings are completely not in agreement with the ratio
decidendi contained in the lead judgment. For anyone to rely on such a
concurring judgment based on the above statement of ADEKEYE JSC, will
be contrary to the principle of stare decisis as we do not think that the
statement is meant to support such move.

The statement of TOBI JSC, in the case of Nwana v. Federal Capi-
tal Development Authority (2004) 7 KLR (pt. 183) 1823 at p. 1832 D
throws more light on what we are saying:-

"Learned counsel for the appellant made two submissions in respect of
the concurring judgment of Karibi-Whyte, JSC. The first one is that being a
concurring judgment, this court should not attach much to it. With respect,
I am not carried along by counsel in this submission. A concurring judgment
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in my humble view, has equal weight with or as a leading judgment. A concur-
ring judgment complements, edifies and adds to the leading judgment. It
could at times be an improvement of the leading judgment when the Justices
add to it certain aspects which the writer of the leading judgment did not
remember to deal with. In so far as a concurring judgment performs some or
all the above functions, it has equal force with or as the leading judgment
in so far as the principles of stare decisis are concerned.

However, a concurring judgment is not expected to deviate from the
leading judgment. A concurring judgment, as the name implies, must be in
agreement with the leading judgment. A concurring judgment which does
its own thing in its own way outside the leading judgment is not a concurring
judgment but a dissenting judgment. The mere fact that a concurring judg-
ment mentioned in a positive and correct way what is not contained in the
leading judgment does not make it wear the appellation of dissenting judg-
ment. In so far as what is contained there is relevant to the issues in the
matter, the judgment is acceptable as a concurring judgment."

See our end note in Suleman v. COP Plateau State (2008) 3 KLR
(Pt. 251) 1337 at pp. 1370 - 1372, for information on a law reporting style
that offers a good guide that will enable one not to be misled in the matter
of knowing the actual ratio decdendi of any case. A statement in the lead
judgment of that case which was difficult to be seen as a ratio, in view of
different opinions expressed in the concurring judgments was the reason for
our Editor's Note in that case.

A-G Abia State v. A-G Federation (2002) 3 KLR Uwais CJN


